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the BHC Act or other Federal law in-
cluding, but not limited to, section 
4(a)(2), section 4(c)(5), section 4(c)(6), 
section 4(c)(7), section 4(c)(9), or sec-
tion 4(c)(13) of the BHC Act (12 U.S.C. 
1843(a)(2), (c)(5), (c)(6), (c)(7), (c)(9), or 
(c)(13)) and the Board of Governors’ im-
plementing regulations; or 

(2) Other provisions of Federal or 
state law or regulations prohibit, re-
strict, or otherwise place conditions on 
the conduct of the activity by a bank 
holding company (including a financial 
holding company or foreign bank) or 
bank holding companies generally. 

(d) Rule of construction. Revenues de-
rived from an investment by the com-
pany in an entity whose financial 
statements are not consolidated with 
those of the company will be treated as 
revenues derived from financial activi-
ties, unless such treatment is not ap-
propriate based on information that 
the recommending agencies or the Sec-
retary, have at the time a written rec-
ommendation or determination is 
made under section 203 of the Dodd- 
Frank Act. 

[78 FR 34731, June 10, 2013] 

§ 380.9 Treatment of fraudulent and 
preferential transfers. 

(a) Coverage. This section shall apply 
to all receiverships in which the FDIC 
is appointed as receiver under 12 U.S.C. 
5382(a) or 5390(a)(1)(E) of a covered fi-
nancial company or a covered sub-
sidiary, respectively, as defined in 12 
U.S.C. 5381(a)(8) and (9). 

(b) Avoidance standard for transfer of 
property. (1) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of 
property for purposes of 12 U.S.C. 
5390(a)(11)(A), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary, which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a bona fide purchaser from such 
covered financial company or such cov-
ered subsidiary, as applicable, against 
whom applicable law permits such 
transfer to be perfected cannot acquire 
an interest in the property transferred 
that is superior to the interest in such 
property of the transferee. 

(2) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of real 
property, other than fixtures, but in-
cluding the interest of a seller or pur-
chaser under a contract for the sale of 
real property, for purposes of 12 U.S.C. 
5390(a)(11)(B), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary, which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a bona fide purchaser from such 
covered financial company or such cov-
ered subsidiary, as applicable, against 
whom applicable law permits such 
transfer to be perfected cannot acquire 
an interest in the property transferred 
that is superior to the interest in such 
property of the transferee. For pur-
poses of this section, the term fixture 
shall be interpreted in accordance with 
U.S. Federal bankruptcy law. 

(3) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of a 
fixture or property, other than real 
property, for purposes of 12 U.S.C. 
5390(a)(11)(B), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a creditor on a simple contract 
cannot acquire a judicial lien that is 
superior to the interest of the trans-
feree, and the standard of whether the 
transfer is perfected such that a bona 
fide purchaser cannot acquire an inter-
est in the property transferred that is 
superior to the interest in such prop-
erty of the transferee of such property 
shall not apply to any such transfer 
under this paragraph (b)(3). 

(c) Grace period for perfection. In de-
termining when a transfer occurs for 
purposes of 12 U.S.C. 5390(a)(11)(B), the 
Corporation, as receiver of a covered fi-
nancial company or a covered sub-
sidiary, which is thereafter deemed to 
be a covered financial company pursu-
ant to 12 U.S.C. 5390(a)(1)(E)(ii), shall 
apply the following standard: 

(1) Except as provided in paragraph 
(c)(2) of this section, a transfer shall be 
deemed to have been made 
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(i) At the time such transfer takes ef-
fect between the transferor and the 
transferee, if such transfer is perfected 
at, or within 30 days after, such time, 
except as provided in paragraph 
(c)(1)(ii) of this section; 

(ii) At the time such transfer takes 
effect between the transferor and the 
transferee, with respect to a transfer of 
an interest of the transferor in prop-
erty that creates a security interest in 
property acquired by the transferor: 

(A) To the extent such security inter-
est secures new value that was: 

(1) Given at or after the signing of a 
security agreement that contains a de-
scription of such property as collateral; 

(2) Given by or on behalf of the se-
cured party under such agreement; 

(3) Given to enable the transferor to 
acquire such property; and 

(4) In fact used by the transferor to 
acquire such property; and 

(B) That is perfected on or before 30 
days after the transferor receives pos-
session of such property; 

(iii) At the time such transfer is per-
fected, if such transfer is perfected 
after the 30-day period described in 
paragraph (c)(1)(i) or (ii) of this sec-
tion, as applicable; or 

(iv) Immediately before the appoint-
ment of the Corporation as receiver of 
a covered financial company or a cov-
ered subsidiary which is thereafter 
deemed to be a covered financial com-
pany pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), if such transfer is not 
perfected at the later of— 

(A) The earlier of 
(1) The date of the filing, if any, of a 

petition by or against the transferor 
under title 11 of the United States 
Code; and 

(2) The date of the appointment of 
the Corporation as receiver of such 
covered financial company or such cov-
ered subsidiary; or 

(B) Thirty days after such transfer 
takes effect between the transferor and 
the transferee. 

(2) For the purposes of this paragraph 
(c), a transfer is not made until the 
covered financial company or a covered 
subsidiary, which is thereafter deemed 
to be a covered financial company pur-
suant to 12 U.S.C. 5390(a)(1)(E)(ii), has 
acquired rights in the property trans-
ferred. 

(d) Limitations. The provisions of this 
section do not act to waive, relinquish, 
limit or otherwise affect any rights or 
powers of the Corporation in any ca-
pacity, whether pursuant to applicable 
law or any agreement or contract. 

[76 FR 41641, July 15, 2011] 

§ 380.10 Maximum obligation limita-
tion. 

(a) General rule. The FDIC shall not, 
in connection with the orderly liquida-
tion of a covered financial company, 
issue or incur any obligation, if, after 
issuing or incurring the obligation, the 
aggregate amount of such obligations 
outstanding for each covered financial 
company would exceed— 

(1) An amount that is equal to 10 per-
cent of the total consolidated assets of 
the covered financial company, based 
on the most recent financial statement 
available, during the 30-day period im-
mediately following the date of ap-
pointment of the FDIC as receiver (or a 
shorter time period if the FDIC has cal-
culated the amount described under 
paragraph (a)(2) of this section); and 

(2) The amount that is equal to 90 
percent of the fair value of the total 
consolidated assets of each covered fi-
nancial company that are available for 
repayment, after the time period de-
scribed in paragraph (a)(1) of this sec-
tion. 

(b) Definitions: For purposes of para-
graph (a) of this section: 

(1) The term ‘‘fair value’’ means the 
expected total aggregate value of each 
asset, or group of assets that are man-
aged within a portfolio, of a covered fi-
nancial company on a consolidated 
basis if such asset, or group of assets, 
was sold or otherwise disposed of in an 
orderly transaction. 

(2) The term ‘‘most recent financial 
statement available’’ means a covered 
financial company’s: 

(i) Most recent financial statement 
filed with the Securities and Exchange 
Commission or any other regulatory 
body; 

(ii) Most recent financial statement 
audited by an independent CPA firm; 
or 

(iii) Other available financial state-
ments. The FDIC and the Treasury will 
jointly determine the most pertinent of 
the above financial statements, taking 
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